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RELATORS S.C. MANAGEMENT, INC. AND KENNETH STONE, M.D. ARE
ENTITLED TO AN ORDER PROHIBITINGRESPONDENTFROM PROCEEDINGFURTHER IN
THE UNDERLYING CASE OTHER THAN TO TRANSFER SAID CASE FROM THE CITY OF
ST. LOUISTO A PROPER VENUE, BECAUSEVENUE UNDER 8508.010 R.SMO. IS PROPER
ONLY WHERE THE CAUSE OF ACTION ACCRUED, WHERE AN INDIVIDUAL LIVES, OR
WHERE A CORPORATION KEEPS ITS REGISTERED AGENT, IN THAT IT ISUNDISPUTED
AND BEFORE RESPONDENT IN THE UNDERLYING ACTION THAT THE CAUSE OF
ACTION ACCRUED IN DUNKLIN COUNTY, RELATORSTONEISA RESIDENT OF SCOTT
COUNTY, AND THE REGISTERED AGENT OF S.C. MANAGEMENT, INC. ISIN ST. LOUIS
COUNTY.

Respondent’ s Brief addresses: 1) when it wasfirst before the Trid Court that Relator Stone has
never been a resdent of the City of St. Louis, and 2) who had the responsibility to argue that point.
Relators are clearly entitled to rdlief under well-established Missouri law. However, if this Court wishes
to entertain Respondent’ s arguments, the Court should base its ruling on four (4) admittedly undisputed
facts:

1 Relator Stoneisaresdent of Scott County, Missouri and hasnever livedinthe City of St.

Louis. Exhibit E, p. 31; Exhibit G, p. 70-71; Exhibit H, p. 75-76; Exhibit O, p. 246;

Exhibit Q, p. 351.

2. Reator S.C. Management, Inc. hasitsregistered agent in St. Louis County. Exhibit A, p.1.

3. Tenet Hedthcare Corporation has no registered agent in the State of Missouri and has



insufficent contacts withMissouri to be subject to personal jurisdictioninthisstate. Exhibit
A, p. 1, Exhibit P, p. 350.

4, The cause of action accrued in Dunklin County, Missouri. Exhibit A, p. 1.
Venueisonly proper where the cause of actionaccrued, where a corporation keeps its registered agent,
or where an individud resides. See §8508.010(3). Thus, in this case venue is only proper in Dunklin
County, St. Louis County, or Scott County. No defendant inthis case has even a single contact with the
City of S. Louis. This Court should makeits Prdiminary Writ absolute and order Respondent to transfer
this lawsuit from the City of . Louisto a proper venue.

|. Evidence of Relator Ston€' s Residence Was Properly Before Respondent.

Since theinception of this case, Plantiff has argued that venue is proper in the City of St. Louis
based upontheincorrect dlegationthat Tenet Hedlthcare Corporation (“THC”) hasagentsand employees
inthe City of St. Louis. Exhibit A, p. 2; Exhibit B, p. 6; and Exhibit I, p. 77. THCisnow dismissed from
thiscase. Plantiff never argued or asserted any other basisfor venue. 1d. Spedificdly, he never tried to
base venue on the residence of Dr. Stone. For the reasons discussed i nfra, Relators were not required
to present any evidence of Relator Stone' s residence. However, this evidence was in the record before
Respondent in any event. Accordingly, venue is not proper in the City of St. Louis.

Respondent argues that there is no evidence in the record establishing the residence of Dr. Stone.
This is 9mply incorrect. Relator Stone's resdence was affirmatively stated in an Answer to Plantiff’'s
Interrogatories attached to Relators Reply Memorandum.  His address is listed as 108 Greenbriar,
Sikeston, Missouri 63801. Exhibit O, p. 246. The Interrogatories were signed and sworn under oath.

Interrogatory Answers may be used to the extent permitted by the Rules of Evidence; accordingly, these
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answers are competent evidence. Rule 57.01(c); see dso Rule 74.04 (c)(2); LeCave v. Hardy, 73

SW.3d 637, 640 (Mo.App.E.D. 2002). That this admittedly true and uncontested information was not
in affidavit form as desred by Plantiff isimmeaterid.

Respondent notes that Plantiff’s Interrogatory requested the “last known address’ of Relator
Stone.  Respondent therefore argues without any citation to authority that this evidence does not show
Relator Stone’ saddress onthe date of filing. Respondent’ shyper-technica andyss missesthe point. The
resdence of Relator Stone is not and has never been in dispute. He has never resided or worked in St.
Louis. If Relator Stone had been aresident of the City of St. Louis, venue would obvioudy be proper and
this venue issue would never have come before this Court. The Interrogatory Answer is a more than
auffident bads to establish Relator Stone's resdence.  Further, a court may take judicid notice of the

geographical location of cities in the state. Maxwell v. City of Hayti, 985 S.W.2d 920, 922 (Mo.App.

S.D. 1999).

Fantiff has never, in any pleading, dleged that venue is proper in St. Louis City based upon the
resdence of Relator Stone. Theentirefocusof Plantiff’ scontrived and specious contentions on the venue
issue was the residence of THC and whether 8508.010 or 8508.040 R.S.Mo. gpplied. Paintiff’s current
argument requests that this Court ignore the obvious and undisputed fact of Relator Stone's resdence in
Scott County and dl of the arguments made by Plaintiff below to keep venue a an improper place smply
because Respondent’ s own Interrogatory requeststhe “last known address” This argument isfrivolous.
Of course, Dr. Stone's residence was further established in the Affidavit filed in accordance with the
Motion for Reconsderation. Seeinfra at p. 8.

Il. Relators Are Not Reguired to Disprove Unpleaded Venue Theories.




Pantiff pleaded venue in his initid Petition and in every subsequent Petition. Exhibit A, p. 2;
Exhibit B, p. 5-6; Exhibit I, p. 77. Respondent isnow asking this Court to fault Rdators for relying upon
hisasserted basis for venue. Respondent’ s position would require dl defendants who object to venue to
disprove al possble venue theories, whether pleaded or not. This argument isflawed in logic and law.

Pantiff followed the proper procedure for pleading venue outlined by this Court in State ex rdl.

Willman, M.D. v. Marsh, 720 SW.2d 939, 940 (Mo.banc 1986). Under Marsh, aplantiff isrequired

to “state a cause of action under” the gppropriate venue statute for fixing venue inaparticular county. 1d.
However, Respondent citesin her Brief and in her Order the case of Wood v. Wood, 716 S.W.2d 491,
494 (Mo.App.S.D. 1986) for the propogition that a plaintiff is not required to plead venue. Wood is

ingpplicable to thiscase. First, Wood, a Southern Digtrict case, was decided prior to this Court’ s ruling

inMarsh. Wood istherefore no longer vdid to the extent it conflictswith Marsh. Second, Plantiff in this
case pleaded venue. Respondent isasking this Court to ignoreits pleaded basisfor venue. Asthe Eastern
Didrict recently held, when “a basis for venue is pleaded, we could hardly fault Relator for adducing

evidence in oppodgition to the pleaded bass” State ex rd. Etter, Inc. v. Ndll, 70 SW.3d 28, 32

(Mo.App.E.D. 2002). Respondent isasking this Court to ignore his pleadings inthe Circuit Court and the
fact that Respondents directly addressed the pleaded basis of venue.

Respondent tries to distinguish the recent Eastern Didtrict case of Etter. He argues that Relators
“chose the field of battle-Section 508.010," and somehow asserts that this disinguishes Etter. Etter is
completely onpoint here.  Rlantiff’sinitia argument in this case wasthat venue was proper because THC
had agentsand employeesinthe City of St. Louis. Plaintiff madethat argument prior to thisCourt’ sholding

in State ex rd. Linthicum, Cavin, 57 SW.3d 855 (Mo.banc 2001). Reators addressed Plantiff’'s




contentions as pleaded and demongtrated that venue wasimproper. Firdt, Plaintiffsshowed that 8508.010
R.S.Mo. applied and that venue was improper even if THC had employees and agentsin the City of St.
Louis. Exhibit E, p. 26. Further, Relators demonstrated that venue was improper even if 8508.040
R.S.Mo. applied because THC was pretensvely joined inthis case and, in fact, had no agentsin the City
of St. Louis. Id. Thus, Respondent’s assertionthat Relators* chosethe fidd of battle” issmply incorrect.
Instead, at dl stagesin the venue dipute in the Circuit Court, Plaintiff made specious venue arguments dl

of which Relators directly addressed. Even after Linthicum was decided, Plaintiff continued to argue that

venue was proper in the City of St. Louis based on the aleged fact-which was demonstrated to be
completely false--that THC had agents and employeesin the City of St. Louis. Exhibit M, p. 184. Thus,

even after Linthicum, Plaintiff continued to assert venue on the same basis. Thereis Smply no difference

between this case and Etter.

1. Respondent Erred in Refusing to Consider Relator’s Motion to Reconsider

and Grant Leave to Fle the Attached Affidavit.

After Respondent incorrectly ruled on the venue issue, Relators filed a Motion to Reconsider,
ataching an Affidavit of Relator Stone stating that he had never livedinthe City of St. Louis. Respondent
argues thet this Court should ignore this Affidavit, as well asthe Motion, not based onfacts, but based on
a hyper-technical reading of the Rules of Civil Procedure. In fact, Respondent does not even attempt to
clam that any information in the Affidavit isfactudly inaccurate. This approach both eevates procedure
over substance and misstates the gpplicable procedure. The Rules of Civil Procedure expressy givethe
Trid Court power to consder suchan Affidavit. Rule 44.01 provides that an affidavit shdl be served with

amoation “unless the court permits them to be served at some other time.” Moreover, as noted in Etter,



thereisno “reasonto disdlow Relators supplementation of the record where Respondent seeksto uphold
venue on abasisthat was never pleaded.” Etter, 70 SW.3d at 32.
Despite Respondent’ s assertionthat motions for rehearing have no basis and do not exig, caselaw

is filled with references to maotions to reconsider. See eg. V.B.M., D.D.S. v. Mo. Dentdl Board, 74

S.W.3d 836, 839 (Mo.App.W.D. 2002); Etter, 70 SW.3d at 32; Crabtree v. Director of Revenue, 65

S.W.3d 557, 558 (Mo.App.W.D. 2002) (tria court granted motionto recons der whichwas subsequently
reviewed by appellate court); Super v. White, 18 SW.3d 511, 514 (Mo.App.W.D. 2000) (motion for

rehearing pertainingto summary judgment); Smul VisonCable Sys. v. Continental Cablevisonof St. Louis

County, Inc., 983 SW.2d 600, 604 (Mo.App.E.D. 1999) (appellate court reviewed denid of motion to
reconsider the grant of partial summary judgment). This is entirdly consistent with the Rules of Civil
Procedure, which provide that the Trial Court continuesto have jurisdictionover any interlocutory orders
and can effectively correct its own mistakes when brought to its attention. See Rule 74.06. Moreover,
this Court has, onoccasion, ordered a Triad Court to reconsider a decisionbased on developmentsincase

lav. See State ex rel. Landstar Ranger, Inc. v. Dean, 62 SW.3d 405, 405 (Mo.banc 2001).

Respondent’ s position herein would require a trid and a subsequent appeal before her factua and legd
mistakes can be corrected. Thisfliesin the face of judicid economy and common sense. Accordingly,
Respondent erred in faling to condder the Motion for Reconsideration which relied on admittedly

undisputed facts.

CONCLUSION

The undisputed facts show that venueis improper in the City of St. Louis. Respondent can point



to no defendant who has any connection with the City of St. Louis. The only nexusto &. Louisisthe
location of Plaintiff’s counsdl, which is and should be irrdevant for venue purposes. Accordingly, venue
inthis caseisonly proper inthe county of Relator Ston€e' s residence (Scott County), the county where the
cause of action accrued (Dunklin County), or where Relator SCM keeps its registered agent (St. Louis
County). ThisCourt should makeits Preliminary Writ absol ute and order Respondent to transfer thiscase

to a proper venue.
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Proof of Sarvice

| hereby certify that a copy of the above and foregoing document has been sent via First Class
United States Mall, postage prepaid, to Stephen F. Meyerkord, Attorney for Plaintiff, One Metropolitan
Square, Ste. 3190, St. Louis, Missouri 63102, phone number (314) 421-0763; and the Honorable
Margaret M. Neill, Circuit Court, Div.22, 5" Floor, 10 N. Tucker Blvd., St. Louis, MO 63101, phone

number (314) 622-4682, on this day of August, 2002.

Bryan E. Nickell

Rule 84.06 Cetification

Pursuant to Rule 84.06(c), the undersigned counsel states that this brief includes the information

required by Rule 55.03, complies with the limitations in Rule 84.06(b), and contains words.

Bryan E. Nickdll # 42744
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